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#36.20(1) 3/25/70
Memorandum T0-35
Subject: Study 36.20(1) - Condemnation (The Declared Public Uses--Disposition
of Section 1238{(15)--Restoration of Public Records)
Subdivision 15 of Section 1238 of the Code of Civil Procedure authorizes
condemnation by cities, counties, and "municipalities" to restore public
records lost or destroyed by conflagration or other public calamity. The
substance of this provision must be retained when Section 1238 is repealed.
Attached as Exhibit I is a Comment to subdivision 15 and a new article
added to the Government Code to retain the substance of subdivision 15.
These provisions should be tentatively approved.

Also attached ig a staff background study on subdivision 15.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 70-35
EXHIBIT I
CODE OF CIVIL PROCEDURE § 1238

Staff recommendation

Subdivision 15

16+~ -The-plantsy-or-any-pars-thereefy- or-nay-record-sherein-of
ail-personsy-firme-or-eerporations-heretoforey-novw-or-hereaféer-en-
gaged-in-the-busirese-of-searehing-publie-reeords;-or-publiching
publie-records-or-insuring-or-pguaranteeing-fitlee-o-renl-propertyy
ineluding-ali-eopies-ofy-and-all-abstracts-er-memoranda-taken- frems
pubiie-recordey-whieh-are-owvned-byy-or-in-the-poceession-ofy-eueh
§ersens,-£irms-erueerpera%ieas-er-whiehrare-usea—by-them—inptheir
respeetive-businescesj~providedy-hevevery-that-the-right-of-eminent
dembin-in-bekalf-of-the-pubiie-uses-mentioned-in-this-subdivisien
may-be-eiereised-gniy-for-ihe-purposes-of-restoring-or-replaeing;-in
vwhele-or-in-pardy-pubiie-reeords;-or-ithe-substanee-of-publie-reeerdsy
ef-apy-eity;- eity-and-eountyy-county-or-other-minieipalisyy-whiek
reeerdsa-heve-beesy-or-may-hereafier-bey~1osi-or-decirayed-by-eon~
flograticn-or-other-publie-ealamitys-and-provided -furthery-shat-sueh
right-shali-be-exereised-only-by-ihe-eityy-eity-and-eounsy;-eouniy
er-mruieipaddty-vhose-reeordsy-or-pari-of-vhose-reeordss-have-beeny

o¥-may¥-bey - 80-tost-or-desireyed-

Comment. Subdivision 15 1s continued without substantive change as

Section 53030 of the Government Code.



GOVERNMENT CODE § 53030

Staff recommendation

§ 53030. Restoration of records destroyed by public calamity

Sec. . Article 2.5 {commencing with Section 53030) is added
to Chapter 1 of Part 1 of Division 2 of Title 5 of the Govermment
Code, to read:

Article 2.5. Restoration of Records Destroyed by

Public Calamity

53030. (a) As used in this section:

{1) "Acquire" includes acquisition by gift, purchase, lease,
eminent domain, or otherwise.

(2} "local agency" means a city, city and county, county, or
other municipality.

(3) "Title company plant” means the plant, or any part there-
of, or any record therein, of any person engsged in the bueiness of
searching or publishing public records or insuring or guaranteeing
titles to real property, including copies of public records and
abstracts or memoranda taken from public records, which is owned by
or in the possession of such perscn or which is used by him imn his
business.

{b) 1If public records of a local agency have been lost or
destroyed by conflagration or other public calamity, the local
agency mey acgquire such portion of a title company plant as is
necessary for the purpose of restoring or replacing the records or

their substance.

Comment.. Sectieon 53030 continues the substance of subdivision 15

of former Code of Civil Procedure Section 1238.
-2-



THE DECLARED PUBLIC USES

Restoration of Public Records

1
Subdivision (15) was added to Section 1238 in 1906 to

authorlize condemnation by cities and counties to restore publie
records "lost or destroyed by conflasgration or cther public
calami‘by.“a The subdivision was one of a number of measures
enacted to deal with the problems created by destruction of public
records in the San Francisco earthquake and ﬂ.re.3 Apparently the
only octher remnant & that episodic legislature is the Destroyed
Land Records Relief Law, more commonly known as the McEnerney Act,
now codified as Code of Civil Procedure Sections 751.01-751.28.

In essence, the McEnerney Act provides a summary end highly
conclusive guiet title action which has the effect of providing

a nevw "record title " to the property.

Subdivision (15) has never been considered by the appellate
courts and one would suppose-its authorization to be very
infrequently invoked, However, as there is no other :legislation
on this subject, subdivision (15) must (be eomtimied in existence
if citles and counties are’ to be authorized to restore their
records in the manner contemplated by the subdivision, Moreover,
inasmuch as "title plants" and similar accumulations of data
are Initially acquired through the courtesy and cooperation of
county recorders and other loecal officers, the circumspect
authorization to condemn conferred by subdivision (15) does not
seem an unreasonabls impositlon upon the owners of these privately
kept records. The substance of subdivision (15) should, therefere,
be codifled in the portion of tle Government Code daalinghﬁ'ith the
recordsS~iweping powers and duties of cities and counties,
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THE DECLARED PUBLIC USES
THE RESTORATION OF PUBLIC. RECCRDS
FOOTNOTES

Cal, Stats, 190¢ Fx. Sess., Ch, 50, § 1, p. 68, See also
Evidence Code § 1601 meking title abstracts and other
instruments made and certified by persons engaged in the
title insurance or abstract business admissible te prove
the contents of the official record of the writing.
Subdivision {15) authorizes condemnation of:

The plants, or any part thersof, or any reeord
therein of all persons, firms or corporations heretoe
fore, now or hereafter engaged in the business of searching
public records, or publishing public records or insuring or
guaranteeing titles to real property, includimg all copies
of, and all abstracts or memoranda taken from, publie
records, which are owned by, or in the possession of , such
persons, firms or. corporations or which are used by them
in their respective businesses; provided, however, that the
right of eminent domain in behalf of the public uses
mentioned in this subdivision may be exercised only for the
purposes of restoring or replacing, in whole or in part,
public records, or the substance of public records, of*any
city, eity and county, county or other municipality, which
records have been, or may hereafter be, lost or destroyed
by conflagration or other public calamity; and provided
further, that such right shall be exereised only by the
city, city and county, county or municipality whosse records,
or part of whose records, have been, or may be, so lost or
destroyed,

Cal, Stats. 1906 Ex, Sess., Chs..52-55, 6D~64, .
See Govt, Code §§ 50110-5011%,



